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Perceptions 1/2
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Perceptions 2/2



VALUES/ PERCEPTION –
“Blind spots – caused by”

 Professions
 Conditioning 
 Environment
 Education
 Training
 Values

“What Blind Spots Do I 
have That Impact My 
Values & Perceptions

As A Professional 
Working with the Law

& With Maltreated 
Children & Their 
Families having 

Addiction Issues?”
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Your Challenge or Goal Today!
“Promise to Find at Least 

One New Idea, 
Take It Back With You, and 

Implement It.”
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Where to Begin?

Philosophical Framework
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Problems With Opioid Drug Abuse
 No quality control on illegal 

drugs.
 Progressive – need greater 

amount to maintain the same 
level of stimulation – begin 
with marijuana and graduate
to harder and more 
dangerous drugs.

 Opioids have physiological 
impact – cause medical 
problems health risks of 
taking illegal drugs – heart? 
Lung? Organs?

 Other Issues
10

 Increased use and can be 
obtained Legally through 
prescription but risk of Over 
prescribing.

 Can be Obtained illegally.
 Addictive qualities –

withdrawal difficulty.



Identifying the Problem
 Rapid increase in opioid 

usage and number of 
children in foster care in 
US.

 Largest spike in 
overdose deaths from 
heroin and synthetic 
opioids such as fentanyl.

 Family structure
changed significantly in 
US. 25% of parents 
living with child in US 
are unmarried. (Pew)

 Higher rate of drug deaths
and higher rates of 
divorce in single parent 
homes.

Work and Family are two 
of the most important 
arenas to which we assign
meaning.

 Lacking or losing 
attachment to those 
institutions and the people 
in them can diminish 
meaning in our lives.



Implications of Availability of Marijuana
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Identifying the Problem –
Wisconsin Institute for Law & Liberty (July 2018)

 100% increase in ER 
visits with opioid overdose
between July 2016 to 
Sept 2017 – CDC.

 Children removed from 
home due to caretaker
drug abuse increase119%
from 2011 to 2016.

 Primary indicator of opioid 
abuse in Wisconsin is 
Family Structure.

 Counties with more single 
parent households more 
likely to have higher rates 
of opioid hospitalization



Single parent household Related to Opioid 
Hospitalization Rates.

HEROIN DRUG 
TRAFFICKING



Legislative Approach

 Changes:
 Wisconsin legislature created a Foster Care 

Taskforce, which began in June 2017 and 
concluded in June 2018. 

 The taskforce was created in response to the 
increase of children in care in Wisconsin and 
partially driven by the opioid crisis—and issues
with the current child welfare system in the state. 

 The taskforce’s final report sums up the 
legislative victories achieved—11 bills out of the 
13 in the Foster Forward package were signed 
into law—and also lists recommendations from 
the co-chairs, Representatives Snyder and Doyle, 
for future legislative action (Final Report, 2018). 



Conclusions
 Poverty rate is highly 

predictive of the number 
Children in foster care.

 Single parent households 
led by females only are 
associated with higher 
rates of children entering
the foster care system.

 Single parent households 
are significantly related to 
poverty.

 Education has an inverse
proportion to poverty, as 
the number of high school 
graduates increases, the 
number of single-mother 
households decrease.

 As poverty increases so 
do the rates of opioid 
hospitalizations.

 As people’s educational
attainment and economic
status increase, opioid-
related hospitalizations 
decrease.

 Family structure and 
Stability are important 
elements to consider 
when tackling the opioid 
crises.

 Families should be the 
priority.
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U.S. Constitution 
Amendment 14 § 1. Citizenship — Due process 

of law — Equal protection. . .

Citizenship — Due process of law — Equal
protection. All persons born or naturalized in
the United States, and subject to the jurisdiction
thereof; are citizens of the United States and of
the state wherein they reside. No state shall make
or enforce any law which shall abridge the
privileges or immunities of citizens of the United
States; nor shall any state deprive any person of
life liberty, or property, without due process of
law, nor deny to any person within its jurisdiction
the equal protection of the laws. 18
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All persons have… Including Children
Right to Family Integrity – right to association 

(14th & 5th Amendment)
Free from Government Interference (absent 

compelling Governmental Interest)
No Deprivation of life, liberty or property 

without Due Process of law.

Challenges for the Courts and Agencies 
Framework (14th Amendment)
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Residual Parental Rights

Guardianship Legal  Custody

Parental Duties & Rights 
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48.02(12) Legal Custody
Means a Legal status created by the order of

a court, which confers the RIGHT and
DUTY to Protect, Train and Discipline the
child, and to provide Food, Shelter, Legal
Services, Education and Ordinary Medical
and Dental Care, subject to the rights, duties
and responsibilities of the guardian of the
child and any residual parental rights and
Responsibilities and provision of any court
order.
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48.02(12) Legal Custody [continued]

 Failure to: Protect child 
from UNREASONABLE 
Train and Discipline

Failure to provide Food, 
Shelter, Education, Ordinary 
Medical care or Dental Care 
to child

CHILD 
ABUSE

CHILD 
NEGLECT

Violating the duty by:
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Residual Parental Rights

Guardianship
 Duty

Legal  Custody

Parental Duties & Rights
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48.023 Guardianship

…a person appointed by the court to be
the guardian of a child under this
chapter has the DUTY and
AUTHORITY to MAKE important
DECISIONS in matters having a
permanent effect on the life and
development of the child and DUTY to
be Concerned about the Child’s general
welfare, including but not limited to:
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48.023 Guardianship [cont.]

(1)The authority to CONSENT to
Marriage, Enlistment in the U.S.
armed forces, Major Medical,
Psychiatric and Surgical Treatment,
and Obtaining a motor vehicle
Operator’s license.
…

(3)The Right and Duty of Reasonable 
Visitation

“Abandonment”
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Residual Parental Rights

Guardianship Legal  Custody

Parental Duties & Rights:
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Residual Parental Rights

 Those rights which flow between
Parent and child because of the legal
relationship

 Right of Inheritance
 Social Security Benefits
 Veteran Benefits
 Others
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Effect of Termination on 
Parental Duties & Rights:

Residual Parental Rights

Guardianship Legal  Custody

No Inheritance
Limited Rights of Sibs &Relatives
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All persons have… Including Children
Right to Family Integrity – right to association 

(14th & 5th Amendment)
Free from Government Interference (absent 

compelling Governmental Interest)
No Deprivation of life, liberty or property 

without Due Process of law.

Challenges for the Courts and Agencies 
Framework (14th Amendment)

But…What does  Due Process Mean?
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 Procedural  -
 Notice
 Warnings (TPR) 
 Counsel
 Fair hearing 

procedures
 Present Evidence
 Cross Examine

• No Deprivation of life, liberty or property without Due Process 
of law.

Challenges for the Courts and Agencies: 
Two Types of Due Process

 Substantive -
 UNFITNESS
 Criteria for 

Intervening (taking
into Custody)

 CHIPS Grounds
 Guardianship

Grounds
 TPR Grounds
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 No Deprivation of life, liberty or property without Due 
Process of law. (compelling governmental interest)
 Substantive Due Process - UNFITNESS  -
 CRITERIA for Intervening, Grounds for CHIPs, TPR,  
Not Based  On Status…. Rather how does the 

parental condition impact on Parent’s duty to 
provide for the needs of  the child?
 Drug, Opioid, Alcohol Dependent.
 Developmental Disability.
 Mental Illness.

Challenges for the Courts and Agencies: 
Philosophical Framework
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 No Deprivation of life, liberty or property without Due 
Process of law. Substantive Due Process - UNFITNESS:

 CRITERIA for Intervening: [Continued]
 Incarcerated Parents?
 Case Law in Wisconsin has found violation of 14th

amendment “as applied” in Kenosha County DHS v. Jodie 
W.   2006 WI 93.

 PRINCIPLE is that: The State cannot set conditions 
that are impossible for the parent to meet.  The 
conditions should be tailored to the particular needs
of the child and the parent.

Challenges for the Courts and Agencies: 
Philosophical Framework



Steven v. Kelley H. 2004 WI 47, ¶3
TPR Scheme In Wisconsin
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 Wisconsin has a two-part procedure for 
involuntary termination of parental rights (TPR): 

1. The focus in the “grounds” phase is on the 
parent, and the county must prove by clear and 
convincing evidence that the parent is “unfit.”

2. The focus in the “dispositional” phase is on 
the child, and the court must decide if it is in 
the child’s best interests that the rights of his 
or her parent be terminated. WIS. STAT. §
48.426(2). 



1. Assist Parents to 
Change…

The COURTS and AGENCIES 
responsible for child welfare, 
while assuring that a child’s 
health and safety are the 
paramount concerns, should 
assist parents…in changing
any circumstances in the home 
which might harm the child…or 
which may require the child to 
be placed outside the home… 
Wis. Stats. 48.01(1)(a)

2. Instability & 
Impermanence are not 
good for Children…

…”The COURTS and 
AGENCIES responsible 
for child welfare,  should 
also recognize that 
instability and 
impermanence in family 
relationships are contrary
to the welfare of children.”
Wis. Stats.48.01(1)(a)

Challenges for the Courts and Agencies
A. Four Statutory Principles



3. Eliminate Long waiting
period for parents to 
change….

The COURTS and 
AGENCIES should 
recognize the importance of 
eliminating the need for 
children to wait 
unreasonable periods of 
time for their parents to 
correct the conditions that 
prevent their safe return to 
the family.   Wis. Stats. 
48.01(1)(a)

4. TPR After Reunification 
and Rehabilitation is 
stopped.

To allow for the termination 
of parental rights at the 
earliest possible time after
rehabilitation and 
reunification efforts are 
discontinued in accordance 
with this chapter and 
termination of parental rights 
is in the best interest of the 
child. 48.01(1)(gr)

35

Challenges for the Courts and Agencies : 
A. Four Statutory Principles [Continued]



Challenges for Courts & Agencies
COURT RESPONSIBILITY

A. Determine & Order Continued 
Removal or Return Home
based on Evidence of Safety.

B. Determine based on Evidence 
Grounds for Jurisdiction.

C. Determine & Order Services
& Conditions for Child to go  
Home.

D. Determine Whether Parents & 
child have met return 
Criteria.

E. Determine if Grounds & Best 
Interest exist for TPR or 
Guardianship & permanency.

AGENCY RESPONSIBILITY
1. Evaluate the child and 

family for safety.
2. Remove if necessary for 

safety.
3. Identify the deficits & 

safety issues necessary 
to reunify.

4. Offer services to family 
and child to achieve 
reunification.

5. Develop alternative
plans (concurrent 
planning).

6. Help child achieve
permanency 
ASAP.[Time]

36
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Peel Back 
the Layers 

of the 
Onion…

Look at Both
the Parent 

AND
the Child



Risks for Addiction

Genetics
40 – 60%

 Reoccurring 
Mental Health 
Issues
Anxiety
Depression
Bipolar

 Chronic Pain
 Other

39



ACE’s -Risks for Addiction – [cont.]

 4 or more
 50-66% 

greater risk 
for 
Addiction 

40



 Permanency Plan: 
Means a plan
designed to ensure 
that a child is 
reunified with his or 
her family whenever 
appropriate, OR
that the child 
quickly attains a 
placement or home 
providing long-term 
stability.  Wis. 
Stats. 48.38(1)(b)

 Reasonable Effort.. means an 
earnest and conscientious 
effort to take good faith steps 
to provide the services 
ordered by the court… which 
takes into consideration the

 characteristics of the parent 
or child or of the expectant 
mother or child, the level of 
cooperation of the parent or 
expectant mother and other 
relevant circumstances of the 
case. 48.415(2)(a)2.a. -
Individualized Case assessment!!

REASONABLE EFFORTS - TERMINOLOGY



What Services: Parent with Opioid/AODA Issues 
 Termination of parental rights 

is not based on AODA/Drug 
Ingestion alone.

 What happens to the 
child when the parent is 
under the influence?

 What risks are created?
 What is the impact on 

the child? DV? Other?
 What are child’s Specific

needs?
 What duties is parent not

carrying out?
 What Specific Skills 

does a parent need  to 
care for child?

 What specific Steps does 
the parent need to take to 
meet specific needs of the 
child?

 What specific (quantitative 
& qualitative) measures will 
be used to determine:

Whether the parent is 
capable and motivated to 
meet the specific needs of 
the child?

Whether the parent has 
developed those specific 
skills? 42



Peeling Back the Layers
Parent Protective Capacities

 How do you know the child 
is safe?

 Remove or Return?
 Attuned to Child’s Physical, 

Emotional, Psychological, 
developmental Needs?

 Able & willing to provide?
 Able to intervene to protect 

child: drugs, guns, safety 
environment, people pose  
threat?

 Did Parent allow child to 
act as parent surrogate?

Child’s Level of Needs

 Behaviors of Child:
 What is age?
 What are Specific needs?

 Physical, Emotional, 
Developmental, etc.?

 What is level of 
functioning?
 Capable of making decisions, 

go to school, do homework, 
etc.?

 How does Child process
information?
 Capacity to recognize danger 

or unsafe situation? 43



Brain Development - Implications

44

Pre-
Frontal
Cortex

Cognition 
& 

Decision 
making

Limbic 
System

Emotion 
& 

Drives

0-2 X X
2-3 X
4-12 X X

13-25 X
25+ X



Conditions for Return - Parent
 Drug/Alcohol:
 Show that you can 

manage your own 
emotional & physical 
needs daily, without using 
illegal drugs or alcohol.

 Develop a plan to keep 
your child and yourself 
safe if you relapse and 
use illegal drugs/alcohol.

 Cooperate & complete
any evaluations, attend all 
therapy or psychiatric 
appointments as 
requested by your 
treatment team.

 Cooperate with Monitoring

 In Patient Drug/Alcohol:
 Follow Court orders

regarding inpatient 
Drug/Alcohol Treatment

 Follow all Rules of the facility 
and complete goals of your 
inpatient program

 Do not engage in any 
behaviors which prevent you 
from participating in programs 
offered by the agency for 
reunification with your child.

 Demonstrate ability to remain 
drug & alcohol free upon 
release from inpatient 
program.



Conditions for Return – Child’s Treatment
 That Child’s level of  anxiety

and fear for his safety is 
significantly reduced such 
that visitation, 
communication, or contact 
with the father would not 
result in or have a 
destabilizing impact on 
child’s emotional condition 
and mental health.

 Parental Change:
 That Parent’s parenting 

behaviors have significantly 
changed such that he/she 
can demonstrate an 
understanding of the 
multiple diagnoses of 
his/her child and the 
behaviors associated with 
these diagnoses. 

 That the parent exhibit an 
understanding of the rationale 
and motivation for his/her 
previous inappropriate and 
abusive response to these 
behaviors when he/she 
interacted with his/her child. 

 That the parent demonstrate a 
willingness and capacity to 
make changes in his/her life to 
avoid this response in the 
future when interacting with 
his/her child.

 That Parent’s  parenting
behaviors have significantly 
changed such that he/she can 
demonstrate the required
parenting skills which are 
necessary to effectively and 
safely parent his/her child. 



Conditions for Return – Child’s Treatment
 That Child’s level of  anxiety and fear for his 

safety is significantly reduced such that 
visitation, communication, or contact with the 
father would not result in or have a destabilizing 
impact on child’s emotional condition and mental 
health

 Parental Change:
 Parent must participate in 

an individualized
psychotherapy program 
arranged through the 
supervising case manager 
and consulting 
psychologist.

 Parent’s  participation will 
include attending twice a 
month sessions with the 
expectation that parent will 
appear on time, will 
complete any assigned
tasks and follow the 
treatment recommendations
of the therapist.

The Issues in Therapy are:
A)  How Parent’s personality disorder 
affects his/her parenting skills and 
impacts on his/her parenting deficits 
with the child.
B)  How Parent’s personality disorder 
and characteristics interfere with 
his/her ability to appropriately parent
and interact with his/her child’s special 
needs.
C) How Parent has to modify his/her 
behavior when interacting with child so 
the interaction is accomplished in a 
calm, consistent, predictable and a safe 
non-abusive manner.
D)  That the Parent acknowledge that 
the abuse and trauma experienced by 
his/her child occurred in the home 
environment in which parent was one of  
the responsible adults and  that the 
parent accept responsibility for 
his/her role in causing the abuse and 
trauma that occurred to his/her child.



Identify, Deliver & Monitor Services - Summary

 Complete Assessment 
of Parent Capacities & 
Deficits as well as 
Child’s Needs.

 Identify presenting and 
underlying cause to 
determine whether both
can & need to be 
addressed.

 Individualize conditions 
for parent and for Child.

 Communicate 
Expectations

 Develop & Coordinate
The Services

Monitor Progress
 Random Drug Testing

 Have Frequent
Reviews Of Progress 
(Agency and Court)

48





Identify, Deliver & Monitor Services - Summary

 Complete Assessment 
of Parent Capacities & 
Deficits as well as 
Child’s Needs.

 Identify presenting and 
underlying cause to 
determine whether both
can & need to be 
addressed.

 Individualize conditions 
for parent and for Child.

 Communicate 
Expectations

 Develop & Coordinate
The Services

Monitor Progress
 Random Drug Testing

 Have Frequent
Reviews Of Progress 
(Agency and Court)

50



How does Family Drug Treatment Court work?

• Prospective participants are identified by:
– COUNTY AGENCY
– District Attorney’s or Corporation Counsel Office
– Parents’ Attorneys 
– Guardian Ad Litem
– Others

• Participants invited to apply to FDTC
• PARTICIPATION IS COMPLETELY VOLUNTARY
• Participants officially enrolled/commit to 4 Phase Program
• FDTC Team, including Judge, reviews each participant’s progress 

every week.
• Participants meet as a group in open court with FDTC Judge who 

speaks to each person individually
• Frequent, random, observed drug tests conducted to monitor 

compliance with results reported weekly to FDTC
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Balancing Reasonable Efforts & Achieving 
Permanence: Documentation

A. Each case has potential to TPR or Reunify.
B. Clarify Expectations – Frequent Reviews.
C. Remind parents- Child’s need for permanence
D. Document from the Beginning - Measuring 

progress with before & after pictures.
E. Deliver Agency services and reasonable 

efforts.
F. Measure Progress of Parent & Child - Testing
G. Accountability for the Parent to the Court –

Reviews & Perm Plan Hearings.
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Balancing Reasonable Efforts & Achieving 
Permanence: Documentation

Each case is a potential TPR [continued]
H. Give parent opportunity to participate in child’s 

activities and case as if child was living at home. 
(use to measure parental interest.) INCLUDE IN 
CONDITIONS & document.
 Attend school Parent-teacher conferences
 Attend doctor, dentist appointments
 Attend school activities
 Attend church services
 Attend other activities, sports participation



Balancing Reasonable Efforts & Achieving Permanence 
Peeling Back the Layers

PARENT
 Exposed Child to:
Drug Use
Domestic Violence
Physical/Sexual Abuse
Adult Sex

 Inconsistent participation 
in services available

 Continued testing positive
for drugs.

 Criminal Behavior
 Inability to demonstrate 

periods of stability.
 Others

CHILD
 Behaviors of Child
 Dangerous Self-

destructive behavior
 Tantrums/Aggressive 
 Nightmares
 Sexualized behavior
 Enuresis/Encopresis
 Others

 Disorders
 Severe Anxiety
 PTSD
 Others 55



Recovery

Need 
consequences 
to motivate to 
get into 
recovery.

Need Positives 
- Hope, Living 
with Child, 
Family, School 
Employment, 
etc.

56
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Balancing Reasonable Efforts & Achieving 
Permanence - Continuum of Options

Remain Home

Temporary Removal

Return home

Placement with Family (relative)

Placement with Foster parent

Transfer Guardianship - §48.977

Transfer Guardianship - §54.10 (Barstad)

Terminate and Adoption
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Hitting Rock Bottom

 “Deciding to 
Stop Digging”

 Criminal 
Behavior

 Loss of Job
 Need Money
 Exploit Child 

to support Use
 Neglect Child
 Abuse Child

59
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Deciding When Appropriate to move to TPR:
Overview of Involuntary Grounds Wis. Stats. 48.415

 Abandonment (5)
 Relinquishment
 Continuing CHIPS(2)
 Continuing Parental

Disability
 Continuing Denial of
Visitation or Placement(2)
 Child Abuse (2)

 Failure to Assume 
Parental Responsibility

 Incestuous Parenthood
 Homicide of Parent
 Parenthood resulting 

from Sexual Assault
 Serious Felonies Against 

One’s Child
 Prior Involuntary TPR



Deciding When Appropriate to move to TPR:
TPR Grounds Requiring, CHIPS or Other Finding.

‘Specific’ CHIPS Finding

 ABANDONMENT
48.415(1)  - [48.13(2)]

 RELINQUISHMENT
48.415(1M) - [48.13(2m)]

 CHILD ABUSE
48.415(5) - [48.13(3) or (3m)]

 PRIOR INVOLUNTARY 
TERMINATION OF 
PARENTAL RIGHTS
48.415(10)  -[48.13(2),(3),(10)]

‘Generalized’ CHIPS or 
Other Finding

 ABANDONMENT
48.415(1)  - [48.13]

 CONTINUING NEED OF 
PROTECTION or 
SERVICES
48.415(2) - [48.13] or [938.13]

 CONTINUED DENIAL OF 
PERIODS OF PHYSICAL 
PLACEMENT or 
VISITATION.
48.415(4)  - [48.13], [938.13] 

or [938.12]



Deciding When Appropriate to move to TPR:
TPR Grounds with TIME REQUIREMENTS

 ABANDONMENT
48.415(1) (a) – 60 days
48.415(1)(a) 2. – 3 months
48.415(1)(a) 3. – 6 months

 RELINQUISHMENT
48.415(1m) – 72 hours

 CONTINUING NEED OF 
PROTECTION or 
SERVICES
48.415(2)(a)3.-
6 months + 9 (or)
15 months

 CONTINUED DENIAL OF 
PERIODS OF PHYSICAL 
PLACEMENT or 
VISITATION.
48.415(4)  - 12 months

 PRIOR INVOLUNTARY 
TERMINATION OF 
PARENTAL RIGHTS
48.415(10) – Prior Involuntary 

within 3 years



B. Time Line Comparison to TPR Grounds

0           3          6          9         12        15        18         21        24
        

o o o o o o o o o o o o o o o o o o o o o o o o

60 days – Permanency Plan (SERVICE  PLAN)
6 Month Perm. Plan Review – Adm.

12 Month Judicial Review

15/22 TPR
63

48.415(1)(a)2. Abandonment
48.415(1)(a)3. Abandonment

48.415(2) Continuing Chips
48.415(4) Denial of Visits

6

3

6 15/22

12

48.
356
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Where  Do the 
Problems & Issues Arise?



Deciding When Appropriate to move to TPR:
Problem Cases & Issues 

 Parents with:
1. Drug/Opioid/Alcohol 

Issues
2. Incarcerated
3. Mental Health Issues
4. Developmental Disability
5. Legally Incompetent
6. FOCUS: 

A. Child 
B. Parent’s 

7. Use Incremental Approach 65

 [1] Detailed conditions.
 [2] Specific to the 
 circumstances
 on a case by case 

basis
 [3] Measureable:

 Quantitative
 Qualitative

8. Use Perm Plan 
Hearings and Revisions 
to amend conditions for 
Return!



Problem Cases :Parent with Opioid/AODA Issues 
 Termination of parental rights 

is not based on AODA/Drug 
Ingestion alone,.

 What happens to the 
child when the parent is 
under the influence?

 What risks are created?
 What is the impact on 

the child? DV? Other?
 What are child’s Specific

needs?
 What duties is parent not

carrying out?
 What Specific Skills 

does a parent need  to 
care for child?

 What specific Steps does 
the parent need to take to 
meet specific needs of the 
child?

 What specific (quantitative 
& qualitative) measures will 
be used to determine:

Whether the parent is 
capable and motivated to 
meet the specific needs of 
the child?

Whether the parent has 
developed those specific 
skills? 66



Problem Cases: Incarcerated Parent

 Termination of parental 
rights is not based on 
Incarceration alone.

 The reason for 
incarceration is 
relevant. [See grounds 
under 48.415(5), (8), 
(9),(9m)].

Was parent 
incarcerated during
CHIPS order and why?

 Court must identify 
conditions for return of 
child to parent and the 
conditions must not be 
impossible to meet. 
Kenosha v. Jodie

 Parent must be advised
of conditions. 

 Parents must be 
advised of grounds for 
TPR. 48.415(2)

67



Problem Cases:  Incarcerated Parent [cont.]
 Termination of parental rights is not 

based on Incarceration alone.

 Include expectations & 
outcomes the parent 
must accomplish.

What specific Steps does 
the parent need to take
to meet specific needs of 
the child?

What specific
(quantitative & 
qualitative) measures will 
be used to determine:

Whether the parent 
is capable and 
motivated to meet 
the specific needs 
of the child?

Whether the parent 
has developed
those specific 
skills?

68



Problem Cases: Incarcerated Parent [Cont.]
 Termination of parental rights is not 

based on Incarceration alone.

 Communication &/or 
visitation.

 Parent must not violate 
rules of facility such 
that they are not able 
participate in 
necessary programs to 
meet the conditions. 
(don’t lose privileges)

 Establish set of 
conditions during
incarceration And also
in conditions to 
complete when 
released.

 Look at Limitations of 
Criminal Court Orders & 
tie into juvenile Court 
Orders.
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 Other Issues on Incarcerated Parents:
 Parent who is in jail at time of CHIPS action.
 Parents who may go to jail during CHIPS 

jurisdiction. (i.e. probation, etc.)
 Parents Losing Privileges While in Jail.
 Impact on child?.

 Suspension of Visitation – When?

 Other Considerations – TPR grounds? 
48.415(5),(6),(7),(8),(9),(9m).
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Deciding When Appropriate to move to TPR:
Problem Cases & Issues  - Summary

 Parents with:
1. Drug/Opioid/Alcohol 

Issues
2. Incarcerated
3. Mental Health Issues
4. Developmental Disability
5. Legally Incompetent
6. FOCUS: 

A. Child 
B. Parent’s 

7. Use Incremental Approach 71

 [1] Detailed
conditions.

 [2] Specific to the 
 circumstances
 on a case by case 

basis
 [3] Measureable:

 Quantitative
 Qualitative

8. Use Perm Plan 
Hearings and Revisions 
to amend conditions for 
Return!
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 OBJECTIVES
A. Identification of the Problem & Implications.
B. Delineate Challenges for the Court and Agency.
C. Identify, Deliver & Monitor appropriate Services
D. Balance Reasonable Efforts & Achieving 

Permanence
E. Deciding When Appropriate to move to TPR
F. Impact of Recent Legislative Changes & 

Grounds.

“Substance Use and Abuse: Challenges for 
the Court in Achieving Permanency”
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Deciding When Appropriate to move to TPR:
Overview of Involuntary Grounds Wis. Stats. 48.415

 Abandonment (5)
 Relinquishment
 Continuing CHIPS –

[Act 256]
 Continuing Parental

Disability
 Continuing Denial of
Visitation or Placement(2)
 Child Abuse (2)

 Failure to Assume 
Parental Responsibility

 Incestuous Parenthood
 Homicide of Parent
 Parenthood resulting 

from Sexual Assault
 Serious Felonies Against 

One’s Child
 Prior Involuntary TPR
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Impact of Recent Legislative Changes:
Continuing Need for Protection or Services Wis. Stat. 

§48.415(2)(a) [Act 256 change]

 Adjudication of CHIPS or JIPS 
 Warning(s) by court – Wis. Stat. §48.356(2) or 

§938.356(2) [ATTACHED TO ORDER]
 Child/Juvenile Placed out of home for cumulative 

period of Six Months.
 Parent has failed to meet conditions established by 

the court. [not condition impossible to meet]
 Agency has made a Reasonable Effort to provide 

the services by the court (services  should be 
specified in court order & linked to conditions for 
return)

 Substantial Likelihood parent will not meet conditions 
within the next 9 month period. [Deleted by Act 256]
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Impact of Recent Legislative Changes:
Continuing Need for Protection or Services 
Wis. Stat. §48.415(2)(a) [Act 256 change]

 [continued]NEW - Effective April 6, 2018
 If your Child has been placed outside of your home 

for more than 15 months. [STOP]
 {or}
 If your child has been placed outside of your home 

for less than 15 of the most recent 22 months, there 
is s substantial likelihood you will not meet these 
conditions as of the date on which the child will have 
been placed outside the home for 15 of the most 
recent 22 months.

 Substantial Likelihood parent will not meet conditions 
within the next 9 month period. [Deleted by Act 256]



Impact of Recent Legislative Changes:
Continuing Need for Protection or Services Wis. Stat. 

§48.415(2)(a) [Act 256 change]In re the termination of Parental 
Rights to Matthew D., 2016 WI 35, 48.356(2) Written Warnings –

The plain language of § 48.415(2) requires that in 
a TPR case where the underlying ground to 
terminate is based on continuing CHIPS, the 
statutory notice requirements are satisfied when 
at least one of the CHIPS orders contains the 
written notice required under § 48.356(2).

 if "one or more" of the CHIPS orders in a TPR 
case contains the statutorily prescribed written 
notice, regardless of whether it was the first, 
last, or any order in between, such notice 
satisfies the phrase "one or more." 76
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Impact of Recent Legislative Changes:
Continuing Need for Protection or Services Wis. Stat. 

§48.415(2)(a) [CONSIDER - Conditions for return]

 No Deprivation of life, liberty or property without 
Due Process of law.
 Substantive - Criteria for Intervening:
 Incarcerated Parents?
 Case Law in Wisconsin has found violation of 14th

amendment “as applied” in Kenosha County DHS 
v. Jodie W.   2006 WI 93.

 Principle is that: The State cannot set conditions 
that are impossible for the parent to meet.  The 
conditions should be tailored to the particular 
needs of the child and the parent.



78

Impact of Recent Legislative Changes:
Continuing Need for Protection or Services 

Wis. Stat. §48.415(2)(a)

 Reasonable effort by agency
…Earnest and conscientious effort to take good 
faith steps to provide services ordered by the 
court ….

 which takes into consideration the 
characteristics of parent or child of the 
expectant mother or child, the level of 
cooperation of the parent or expectant mother 
and other relevant circumstances of the case 
§48.415(2)(a)2.a.
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Impact of Recent Legislative Changes:

Continuing Denial of Periods of Physical Placement 
or Visitation Wis. Stat. §48.415(4)

 Court has entered order denying Periods of 
Physical Placement in a family court or paternity 

[OR] 
 Court has denied visitation under a CHIPS OR 

JIPS OR Delinquency, §48.355(3), §938.355(3)
 Court has provided TPR warnings (written)
 One year and No Modification of order
 The order must specify what conditions must be 

met for visitation to be reinstated. §48.356(1), (2) 
and / or §938.356(1),(2).



Impact of Recent Legislative Changes:
Continuing Denial of Periods of Physical Placement or Visitation

Wis. Stat. §48.415(4) [Continued]

 Visitation addressed in 
Dispositional order.              
§48.355(2c)(b).

 Agency has general 
authority to control
frequency, duration, location 
of visitation.

 Suspending visitation 
requires authority of court. 
§48.355(3) or §938.355(3)

 Duty of guardian to visit. 
§48.023(3)

 If visitation is Suspended a 
motion is necessary 
§48.363 and § 48.355(3)

 Court must identify [specific] 
conditions for reinstatement 
of visits & court order must 
state. 

 Parents must be advised of 
grounds for TPR.         
§48.415(4)

 12 months from date of 
warning – grounds for TPR 
exist.

 NB. Family Court or 
Paternity Order under ch 
767 does same but 
conditions for reinstatement 
not necessary. 80
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Impact of Recent Legislative Changes:
I. Child Abuse Wis. Stat. §48.415(5)

 Parent exhibited a Pattern of Physically or 
Sexually Abusive behavior

 The behavior is a substantial threat to the 
Health of the child (subject of the petition)
– Health = [Emotional, Mental, Physical-J.I. 340]

 Previous Removal  of a child from home based 
on Wis. Stat. §48.13(3) or (3m) finding 

[OR] 
 Felony Conviction for death or injury to a child 

or children
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Impact of Recent Legislative Changes:
Failure to Assume Parental Responsibility Wis. 

Stat. §48.415(6)

 Parent HAS NOT had substantial parental 
relationship  with the child

 Acceptance and Exercise of Significant 
responsibility for daily supervision, education, 
protection and care of the child:
Expressed Concern or Interest – support, 

care, well-being of child
Neglected or refused to provide support
Concern or support for mother during 

pregnancy
Other factors - In re Termination of Parental 

Rights to Gwenevere T., 333Wis.2d 273, 797 
N.W.2d 854 (2011)
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Impact of Recent Legislative Changes:
Failure to Assume Parental Responsibility Wis. 

Stat. §48.415(6)

 In re Gwenevere T.[2011 WI  30]
 Look at: ‘totality of circumstances’ if parent has 

assumed parental responsibility. 
 There is no specific time period but rather 

consider the circumstances and the parent’s 
actions that have occurred over the entirety of 
the child’s life. 

 The fact finder may also consider whether a 
parent exposed one’s child to a hazardous living 
environment.



Your Challenge or Goal Today!
“Promise to Find at Least 

One New Idea, 
Take It Back With You, and 

Implement It.”

84
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 OBJECTIVES
A. Identification of the Problem & Implications.
B. Delineate Challenges for the Court and Agency.
C. Identify, Deliver & Monitor appropriate Services
D. Balance Reasonable Efforts & Achieving 

Permanence
E. Deciding When Appropriate to move to TPR
F. Impact of Recent Legislative Changes & 

Grounds.

“Substance Use and Abuse: Challenges for 
the Court in Achieving Permanency” -

SUMMARY
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SUMMARY

DO YOU 
SEE ALL 
6 “F’s”
Now?

Have a good 
Conference  
and GOOD

LUCK!
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